LAWE A JAN
| BLA 94-416 Deci ded Decenber 12, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, finding that a Native allotnent application earlier rejected
wth admnistrative finality had been reinstated in error and agai n cl osi ng
the case. F 13711,

Reversed in part, set aside and renmanded for hearing in part.

1. A aska: Native Al otnents--A aska National |nterest
Lands (onservation Act: Native Al otnents--Powersite
Lands- - Segregat i on-- Wt hdrawal s and Reservat i ons:
Power si t es

Section 905(a) of ANLCA as anended, 43 US C §
1634(a) (1994), requires reinstatenent of Native
allotnent applications pending before the Departnent of
the Interior on Dec. 18, 1971, which describe |and that
was unreserved on Dec. 18, 1968, for |egislative
approval or adj udication, including applications
rejected prior to the effective date of AN LCA

2. A aska: Native Al otnents--A aska National |nterest
Lands (onservation Act: Native Al otnents--Powersite
Lands- - Segregat i on-- Wt hdrawal s and Reservat i ons:
Power si t es

The BLMis required to reinstate a Native al | ot nent
application that was rejected by the Departnent w t hout
notice to the applicant and an opportunity for a
hearing. Pence v. K eppe, 529 F.2d 135 (9th Qr.
1976), establishes the principle that procedural due
process requires BLMto afford the applicant notice and
an opportunity for a hearing on a disputed i ssue of
fact before rejecting a Native all otnent application.
Even if the applicant receives notice of the rejection
and fails to appeal, reinstatenent is required because
| ack of conpliance wth Pence vitiates the
admnistrative finality that otherw se attends the
rejection.
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APPEARANCES  Judith K Bush, Esg., and WlliamE Caldwell, Esg., A aska
Legal Services Qorporation, Fairbanks, A aska, for Appellant; E John
Athens, Jr., Esg., and Paul R Lyle, Esg., dfice of the Attorney General ,
Sate of Alaska, Fairbanks, Aaska, for the Sate of A aska;, Regina L.
Seater, Esq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

Louie A John has appeal ed fromthe Decision of the Alaska Sate
Gfice, Bureau of Land Managenent (BLMN), dated March 7, 1994, finding that
his Native Allotnent Application, 13711, had been reinstated in error
after being rejected by a Decision dated Decenber 4, 1972. John, who was
born on June 6, 1949, and in 1972 resided in drcle, Aaska, had filed his
Native Allotnent Application on March 29, 1971, seeking 160 acres of public
land in the NEvasec. 12, in protracted T. 10 N, R 16 E, Fairbanks
Meridian, Al aska, pursuant to the Act of May 17, 1906, the A aska Native
Alotnent Act (Native Allotnent Act), as anended, fornerly codified as 43
USC 88 270-1 through 270-3 (1970). IV In his Native Al ot nent
Appl i cation, John clained seasonal use and occupancy of the |and, for
hunting, trapping, and fishing, starting on Novenber 8, 1964.

Because of the missteps in the processing of John's Native Al ot nent
Application, we wll set out all the relevant events chronol ogically and in
sone detai|l before addressing the issues posed by this appeal .

As noted, Appellant's original Native Alotnent Application described
sec. 12 in protracted T. 10 N, R 16 E, Fairbanks Meridian. It is
bounded by the Seese Hghway to the south and is about 1/2 mle east of
B rch Geek and about 10 mles south of drcle. The Seese H ghway was
transferred to the Sate of A aska (the Sate) on June 30, 1959, by section
21 of the Alaska Qmibus Act, Pub. L. No. 86-70, 73 Sat. 141 (1959). n
July 21, 1960, the Sate applied for a right-of-way in the NWaNE/of sec.
12, T. 10 N, R 16 E, which was approved on August 22, 1960. See Case
Fle Abstract dated May 12, 1983. The right-of-way was i ssued on Qct ober
21, 1960, subject to valid existing rights, for the purpose of authorizing
the renoval of materials froma 3.44-acre parcel of land known as Pt No.
39, adjacent to and north of the highway, to be used in nmaintai ning the
S eese H ghway.

O January 9, 1963, the US Geol ogi cal Survey (B filed
appl i cati on 030632, seeking the wthdrawal of all of the land in
protracted sec. 12, T. 10 N, R 16 E, Fairbanks Meridian, A aska, and
ot her | ands,

1/ The Native Allotnent Act was repeal ed by § 18(a) of the A aska Native
dains Settlement Act (ANCSY), 43 US C § 1617(a) (1994), effective Dec.
18, 1971, subject to applications pendi ng before the Departnent on that
dat e.
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fromall forns of appropriation under the public land | aws for
classification as a power site and subsequent devel opnent as the Ranpart
Canyon Power Project. 28 Fed. Reg. 2828 (Mar. 21, 1963). Wiile the |ands
were segregated as a result of the USGS application, the Secretary of the
Interior issued Public Land OQder (PLO No. 3520, 30 Fed. Reg. 271 (Jan. 9,
1965), by which all of the land in protracted T. 10 N, R 16 E, was nade
part of Power Ste Qassification No. 445, effective January 9, 1963,
subject to valid existing rights. The effect of the classification was to
imedi ately wthdraw al | of the affected | and fromappropriati on under the
public land laws, including the Native Allotnent Act. Charles L. John, 42
| BLA 260, 264 (1979); Lindberg A exander, 41 | BLA 382, 384-85 (1979). That
wthdrawal remained in effect until it was revoked by PLO No. 6795, 55 Fed.
Reg. 38549 (Sept. 19, 1990).

As stated, Appellant filed his original Native Alotnent Application
on March 29, 1971, alleging that he had cormenced qualifyi ng use and
occupancy on Novenber 8, 1964. By nenorandumdated Cctober 27, 1971, the
BLMSate (fice notified the Superintendent, A aska Bureau of |ndian
Affairs, that it was "preparing to reject” John's application, anong
ot hers, because the Native Alotnent Applications sought |and that was
subject to PLONo. 3520. The Superintendent was af forded 60 days i n whi ch
to submt comments or recommendations before the applications were
rejected. No notice or opportunity to comment was provi ded to John.

In a Decision dated Decenber 4, 1972, the BLMD strict Mnager
rej ected John's application on the ground that the NE/asec. 12 was "not
available for settlenent at the tine M. John clai ns occupancy on Novenber
8, 1964," and concl uded that he had acquired no rights that predated the
w thdrawal by virtue of such occupancy. The Decision was nailed to John by
certified nail and recei ved by hi mon Decenber 14, 1972. He did not
appeal , the Decision becane final for the Departnent, and the case was
officially closed on January 26, 1973.

Oh Novenber 14, 1978, the Sate filed Sate Sel ecti on Applications
F~ 44663 for land insecs. 6 and 7, T. 10 N, R 17 E, and F44664 for
sec. 12, T. 10N, R 16 E

n Decenber 2, 1980, (ongress enacted section 905 of the A aska
National Interest Lands (onservation Act (AN LCA), as anended, 43 US C §
1634 (1994). Section 905(a)(1l) of ANLCA legislatively approved on the
180t h day fol |l ow ng Decenber 2, 1980, "all A aska Native all ot nent
applications * * * which were pendi ng before the Departnent of the Interior
on or before Decenber 18, 1971, and which describe * * * |and that was
unreserved on Decenber 13, 1968," subject to certain exceptions that
requi red adj udi cati on under the Native Allotnent Act. 43 USC 8§

1634(a) (1) (1994).

h March 12, 1980, BLMreinstated John's Native A lotnent Application
wth the notation on a Native Al otnent Revi ew Sheet "pendi ng FERC [ Feder al
Energy Regul atory Gonmission] or d(2)." This docunent was si gned
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by BLM personnel on March 4 and 7, 1980, al though various Case FHle
Abstracts throughout the record state the reason for reinstatenent as
"LANDS WTH N RAMPART POMR PROJIECT (PLO 3520)."

h June 1, 1981, the Sate filed a protest, as authorized by section
905(a) (5) of ANLCA which thus prevented | egislative approval of John's
Native Allotnent Application. As grounds for its protest, the Sate
alleged that the |and described in his Native Allotnent Application was
used for an existing highway and a boat |aunch, and that these represented
a public access route for which no reasonabl e alternative existed. The
case accordingly proceeded to adj udi cation under the Native Al otnent Act.

Dane C Haack, a BLMrealty specialist, examned the |land cl ai ned by
John on March 23, 1983, acconpanied by his brother, Paul E John. A so
present was Daight Henpel, who is not further identifiedinthe Held
Examnation Report (Held Report) Haack prepared or el sewhere in the
record. Appellant was not present. Haack determined that the 160-acre
parcel of |and, which was posted, ran north fromthe "centerline" of the
Seese Hghway, falling on both sides of the |ine between secs. 1 and 12,
inprotracted T. 10 N, R 16 E, Fairbanks Meridian. (Held Report dated
Mar. 30, 1983, at 5.) Haack described the parcel of |and clained by Louie
John for survey purposes using the centerline of the S eese H ghway, which
runs general |y east-west, as the southern boundary of the claim 1d. at 5,
6, 7, "Ste Pot." Al references to the centerline were later changed on
Septentber 21, 1987, to refer to the "boundary" of the highway. Neither the
reason for the alteration nor its significance to the parties appears from
the record, but when the | and was surveyed in 1990, infra, the centerline
was identified as the southern boundary. (P at, Sheet 1, US Survey No.
9710, A aska.)

Oh the Held Report form Haack indicated there was no nan- nade
evi dence of use or occupancy other than an area that Loui e John reported y
had cleared for tinber and canping. (FHeld Report at 4.) She noted that
the | and was a "good berrypi cking area” and had "nunerous snal | namal
tracks.” 1d. The FHeld Report further states that Loui e John had begun
using the land for berrypicking in 1958 and had used it for canpi ng
"through 1976," that he had ceased trapping in recent years due to the
presence of wol verines, and had continued wth "[t]inber use" to the
present. |d. at 3. Haack recorded her observation that Loui e John was
"quite famliar wth [the] area applied for (phone conversation 3/30/83)."
Id. at 4. She concluded that he had conplied wth Native Allotnent Act.
Id. at 5. According to the notes in a Gase FHle Abstract dated April 12,
1983, the Area Manager of the Yukon Resource Area, A aska, concurred in
Haack' s conclusion on April 6, 1983. The Held Report does not explai n why
1958, rather than 1964, was stated in the report as the year in which John
clained to have entered the | and, and we are unabl e to concl ude fromthe
FHeld Report that this information was provided or asserted by himin the
March 3, 1983, tel ephone conversation wth Haack.

Pursuant to sections 14(a) and 22(j) of ANCSA as anended, 43 US C
88 1613(a) and 1621(j) (21994), on Septenber 30, 1985, BLMissued Interim
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Gonveyance (1Q No. 1129 to the Danzhit Hanlaii Corporation (Danzhit), a
Native M| 1age Qorporation, for the surface estate of all of the land
situated in unsurveyed sec. 12, T. 10 N, R 16 E, Fairbanks Mridi an,
expressly excluding the | and described in John's applicati on.
Qorresponding 1 C Nb. 1130 was issued to Doyon, Ltd. (Doyon), a Native
Regi onal Gorporation, for the subsurface estate of that land. O My 2,
1986, BLMissued IC No. 1162 to Danzhit for the surface estate of all of
the land situated in unsurveyed sec. 1, T. 10 N, R 16 E, agai n excl udi ng
| and subject to John's Native Allotnent Application. Gorresponding I C No.
1163 was issued to Doyon for the subsurface estate of that land. Al of
the ICs were expressly subject to valid existing rights. (BLMletter to
Danzhit and Doyon dated Mar. 24, 1992.)

In 1990, BLMsurveyed the land clai ned by Appellant. The | and was
designated Lot 1 of US Survey No. 9710, A aska, which was accepted by the
BLMDeputy State Drector for Cadastral Survey, A aska, on Septenber 26,
1991, and officially filed on Gctober 11, 1991. The survey plat depicted
the claims southern boundary as the "Apparent Centerline” of the S eese
Hghway. (P at, Sheet 1, US Survey No. 9710, Aaska.) The BLMI ater
described the | and cl ai ned as being "crossed" by the highway. See Deci sion
of July 22, 1992, at 2. Lot 1 contains 159.98 acres in secs. 1 and 12 of
protracted T. 10 N, R 16 E, and also the S4sec. 6 and Nzsec. 7 of
protracted T. 10 N, R 17 E, Fairbanks Meridian. Follow ng notice dated
January 15, 1992, to John, the Sate, and others, and absent any objection
thereto, BLMconforned the description of the land in John's Native
Alotnent Applicationto Lot 1 of US Survey No. 9710, A aska. Thus, at
that juncture, Appellant's Native Alotnent Application described land in
four sections in tw Ranges (16 E and 17 E), only part of which was
subject to the Ranpart DamPower Ste Qassification. |n addition,
however, the survey subjected nost of the land in Appellant's Native
Alotnent Application to the Sate's clains, as the Sate' s right-of-way
pertains to sec. 12, and its Sate Sel ections described land in secs. 6 and
7, T.10ON, R 17 E

In Septenber 1990, the Secretary of the Interior issued PLONo. 6795,
whi ch revoked PLONo. 3520 inits entirety, thus revoking the Power Ste
Qassification wthdrawal of the land here at issue. 55 Fed. Reg. 38549
(Sept. 19, 1990).

In early 1992, BLM proposed to approve John's Native Al ot nent
Application and issue his Certificate of Allotnent. However, BLMnot ed
that |C Nos. 1162 and 1163 to Danzhit and Doyon, respectively, covered the
surface and subsurface estates of the S/2sec. 6 and N2sec. 7, T. 10 N, R
17 E, Fairbanks Meridian, but did not exclude Native Al otnent Application
F 13711, which after survey included |and in those subdivisions. The
effect of the ICs was to renove the affected | and fromthe jurisdiction of
the Lhited Sates in the sane nanner as the issuance of a patent and to
thus precl ude adj udi cation of John's Native Allotnent Application
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and conveyance of any land to him 43 US C § 1621(j)(1) (1994); Bay
Miew Inc., 126 I BLA 281, 286 (1993); Heirs of Linda Anel on, 101 |BLA 333,
336 (1988). The BLMtherefore obtained instrunents titled "Title
Affirmation on Survey of Inholdings" (Title Aifirmation) fromDanzhit and
Doyon. The Title Affirmation executed by Danzhit on Miy 26, 1992, and by
Doyon on June 2, 1992, served as the neans by which the Native M| age
Qorporations disclained any right, title, and interest, if any, conveyed in
the ICto the lands clai ned by John, so that his Native Al ot nent
Application could proceed, and a final legal description confirmng
boundari es of |land conveyed to the corporations could be identified for the
pat ent s.

h July 22, 1992, the Sate Gfice issued its Decision approving
John's Native Allotnent Application, based upon the determination that the
| ands were vacant, unappropriated, and unreserved at the tine the cla mwas
initiated and that John had satisfied the use and occupancy requirenents of
the Native Allotnent Act, having comrmenced such use and occupancy in 1958.

(Jul'y 1992 Decision at 2.) That Decision concluded that, contrary to the
Sate's clam there was no boat |aunch that conflicted with John's Native
Alotnent Application. 1d. Accordingly, that part of the Sate' s protest
was di sm ssed.

The Sate dfice rejected Sate Sel ection Applications F44663 and F
44664 to the extent that they conflicted wth Appellant's Native Al ot nent
Application, since they were filed on Novenber 14, 1978, while the | and was
segregated fromappropriation by the filing of the John Native Al ot nent
Application, again based on the assunption that he conmenced use and
occupancy in 1958. 1d. at 3. The Sate's naterial site right- of-way F
026288 simlarly was decl ared null and voi d because it had been granted on
Cctober 21, 1960, subject to valid existing rights. Wth respect to valid
existing rights, the July 1992 Decision declared that "these rights
included Louie A John's inchoate preference rights to a Native all ot nent
establ i shed by his use and occupancy at the tine of the grant. The
preference rights relate back to the initiation of use and occupancy and
preenpt conflicting applications filed after that tine." 1d.

Lastly, the July 1992 Decision provided that a Certificate of
Alotnent woul d i ssue, subject to a 200-foot-w de easenent for the Seese
H ghway reserved to the Sate on June 30, 1959. Id.

The Sate, through its Departnment of Transportation and Public
Facilities, tinely appeal ed BLMs July 1992 Decision. The Appeal was
docketed as | BLA 92-596. The State challenged the July 1992 Decision to
the extent that BLM in approving John's Native Al otnent Application,
declared the Sate's naterial site right-of-way null and void. It argued
that as a natter of law BLMwas required to approve John's application
subject to the Sate's right-of-way, regard ess of whether John had
initiated qualifying use and occupancy before the Sate applied for the
right-of-way, and that BLMwas estopped fromdenying the validity of the
right-of-way. The Sate further contended that before deciding that John
had a valid right that
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predated its right-of-way, BLMwas required to initiate a Gover nnent
contest to determne whether he was engaged i n qualifying use and
occupancy, asserting that the record failed to support BLMs determnation.

O February 16, 1993, BLMnoved the Board to vacate the July 1992

Deci sion and renand the case with directions to cl ose John's Native
allotnent case. It did so on the basis that the Decision had been i ssued
inerror, because BLMhad rejected John's Native Allotnent Application in
Decenber 1972 for failing to initiate qualifying use and occupancy prior to
segregation and wthdrawal of the clained land, wth admnistrative
finality. (Mtion to Vacate and Renand at 3.) The BLMthus asserted t hat
John's Native Allotnent Application was erroneously reinstated and that the
case should be closed. In the alternative, BLMrequested renmand of the
case for further adjudication of John's entitlenent under the Native
Alotnent Act in viewof the neager evidence of initiation of use and
occupancy before the segregation and wthdrawal : "Wthout crediting a
source, the field examnation report, dated March 30, 1983, states that
"[b]erry picking began 1958." No additional evidence was received."
(Mtion at 22) The Sate filed notice that it did not oppose BLMs Mt i on.
Nothing was filed by or on behal f of John. By Qder dated July 29, 1993,
the Board vacated BLMs July 1992 Deci si on and renanded t he case "for
further appropriate action.” Ve did not, however, accede to the invitation
to speci fy whet her the case shoul d be cl osed or BLM shoul d undert ake
further adjudication.

Oh renand, the Sate Gfice issued its March 7, 1994, Decision, the
subj ect of the instant appeal, in which it was concluded that, in the
absence of a tinely appeal fromthe Decenber 1972 Deci si on, BLM had
properly rejected John's Native Allotnent Application. Mre particularly,
the Decision articulated the follow ng rational e:

n Decenber 4, 1972, the Bureau of Land Managenent (BLN
i ssued a decision rejecting Native all ot nent application 13711,
citing the lands were not available for settlenent on the date
M. John commenced his use and occup[anc]y. This decision was
sent certified nail and the return receipt indicates M. John
personal |y recei ved the decision. No appeal was filed and the
case was cl osed on January 26, 1972, and renoved fromthe
recor ds.

hitsow initiative, the BLMreviewed case file 13771
and reinstated the application on March 12, 1980, "pendi ng FERC
determnation or (d)(2)." However, cases decided wth
admnistrative finality are not subject to reconsideration in the
absence of conpelling | egal or equitabl e reasons for doi ng so.
See Turner Brothers Inc. v. GBVRE 102 I BLA 111, 121 (1988).

Nei ther of the above reasons the BLMused for reinstat enent
affect the validity of closed Native allotnent applications.
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S nce the Native allotnent application was properly rejected
by a matter of law|[sic], and the BLMdid not have a conpel | i ng
legal or equitable reason to reinstate the application, Native
allotnent application 13711 shoul d have renai ned cl osed. See
Franklin Slas, 117 I1BLA 358 (1991).

(Decision at 2.) 2/

h Gctober 24, 1994, the Board was first notified by the Sate that
the parties were engaged in settlenent discussions and that it seened
likely that a settlenent coul d be achieved. O Novenber 22, 1994, the
Sate advised us that only it and John had been abl e to reach a settl enent.

A"Sipulation for Settlenent” (Sipulation) executed by
representatives of the Sate, John's counsel, and John was filed wth the
Board on January 23, 1995. The Sipulation principally provided that if
John is successful in obtaining the Native all ot nent sought under Native
Alotnent Application 13711, his allotnent woul d be subject to the
Sate's naterial source wthin BLMright-of -way F 026288 and the S eese
Hghway. The Sipulation further provided that the land subject to the
right-of-way would revert to John or his heirs or successors, when the
Sate, inits sole discretion, determned in witing that the right-of-way
no longer was needed by the Sate. (Sipulation at 2.) The Sate and John
further agreed to the "entry of an order by the I BLA i ncorporating the
terns of this settlenent,” upon which the settlenent woul d be effective,
and the Sate would "wthdrawits protest” to John's application, subject
toreinstatenent if BLMfailed to nake the all ot nent subject to either the
right- of-way or the highway. 1d. at 3. If the contingencies did not
occur as anticipated, the settlenent agreenent woul d be "null and void,"
and each party woul d proceed with the case. 1d. Wth the Sipulation, the
Sate filed a Mtion for OQder Incorporating Terns of Settlenent (Mtion to
I ncorporate) wth this Board.

The Sipul ation subsequently was nodified in response to BLMs
opposition to the notion by inserting | anguage to the effect that reversion
shal | occur only where BLMaccepts the Sate's determnation that it no
| onger requires the right-of-way and acts to cancel it. (Anended
Sipulation at 2-3; Joint Reply to BLMs (pposition to Mtion to
Incorporate at 5.) The BLMhas refused to becone a party to the settl enent
agreenent, contending that the settlenent is contrary to lawto the extent
that it provides that approval of John's Native Allotnent Application shall
be subject to the Sate's right-of-way. The BLMcorrectly contends that
should it be determined that John is entitled to all of the |and he seeks
because his qual i fying use and occupancy predates the grant of the right-
of -way, BLMis legally obligated to allot the | and free of the burden of
t he

2/ n Sept. 26, 1994, John filed a petition seeking a stay of the effect
of BLMs Mar. 7, 1994, Decision, pending his appeal. In an Oder dated
CQt. 26, 1994, this Board took the petition under advi senent, noting that
settl enent di scussions were then underway. No further action on that
petition is necessary, as the issue has been nooted by this Decision.
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right-of-way, and the Sate's right-of-way woul d be subject to John's
existing rights. (Qpposition to Mtion to Incorporate at 2-3.) Accord
Sate of A aska Departnent of Transportation & Public Facilities (DOIPF)
(In Re Irene Johnson & Jack Graig), 133 IBLA 281, 287-88 (1995). The BLM
further argues that 1f, on the other hand, it is determned that John's
qual i fyi ng use and occupancy postdates the grant of the right-of-way and
therefore was not potentially exclusive, it is required to exclude the | and
covered by the right-of-way fromthe al |l ot nent because John is not entitled
toit under the Native Allotnent Act. (Qpposition to Mtion to Incorporate
at 2-3.) ontra Sate of Alaska DOPF (In Re Irene Johnson & Jack Gaig),
133 IBLA at 288. Thus, BLMavers that it coul d not nake the all ot nent

subj ect to the right-of-way absent such a determnation, and the Board
could not order it to do so, consistent wth the | aw

W nowturn to the nerits of the Decision of March 7, 1994.
Notw thstanding the long history of this Native Allotnent Application, the
March 1994 Deci sion purports to correct certain errors on the part of BLM
and to return the case to its posture prior to the i ssuance of BLMs
Decenber 4, 1972, Decision. Athough the record and the parties' argunents
reveal apparent changes in policy and interpretati on over the years, we
believe that this appeal turns on whether John's Native Al ot nent
Appl i cation shoul d have been reopened in 1980, and if so, its status at
that tine.

Appel l ant argues that his application correctly was reinstated in
March 1980 as a result of the class actions in the Pence v. K eppe, 529
F.2d 135 (9th dr. 1976) and Joseph v. Lhited Sates, No. F76-20 (D
A aska) cases, the latter having termnated in a stipulated order as a
result of enactnent of ANLCA (Satenent of Reasons at 3, 7.) He argues
that he is entitled to a hearing and that AN LCA required the rei nst at enent
of his application because it was pendi ng on Decenber 18, 1971.

Inits Answer, BLMreasons as follows: the rejection of Appellant's
Native Allotnent Application on the ground that it described land that was
not available for settlenent was correct, and therefore constitutes a | egal
defect as a natter of law a legal defect required no hearing before
rejecting the application; Appellant failed to appeal the 1972 Deci sion
after receiving it; pursuant to the doctrine of admnistrative finality,
and absent conpel ling | egal or equitabl e reasons not here presented, the
1972 Decision remains valid;, thus it was an error to have reopened t he
case.

To support this analysis, BLMcites nunerous decisions of this Board
and attenpts to recast our decision in Fanklin Slas, 117 1 BLA 358 (1991),
as an application of the doctrine of admnistrative finality,
notw t hstandi ng our express statenent to the contrary in Franklin Slas (On
Judi cial Remand), 129 IBLA 15 (1994), aff'd Slas v. Babbitt, 96 F. 3d 355
(9th dr. 1996). This argunent msses the mark. Qur decision in that case
was grounded on the fact that Slas had attenpted to create an i ssue of
fact by claimng that a statenent he nade in his Native Al ot nent
Application was fal se. V¢ expressly concluded that "BLMproperly rejected
his petition
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because he had not submtted sufficient evidence of an error in his
application. * * * Admnistrative finality was not a basis for affirmng
BLMs decision.” Slas (Oh Judicial Remand), supra, at 16. In this case,
the tract was surveyed, and BLManended the Native Al otnent Application to
conformw th the survey. As surveyed, the | and description did not conform
wth the legal descriptionin John's original application, and, as anmended,
it would not be deened null and void on its face. This fact al one
constitutes sufficient evidence of an error in John's original Native

Al otnent Application.

In addition, BLMcontends that neither Pence nor Aguilar v. Lhited
Sates, 474 F. Supp. 840 (D A aska 1979), requires the reopeni ng of
Appel lant's case. Qearly, Aguilar is not applicable to the instant case
because the | and sought by Appellant, though once conveyed out of Federal
control, was relingquished. Wth respect to its other argunents, BLM
asserts that John's Native Allotnent Application does not neet the
requi renents of section 905(a)(1), inthat it was neither pending on
Decener 18, 1971, nor describes |land that was unreserved on Decenber 13,
1968, or wthin Naval PetroleumReserve No. 4. It is argued that the
subsection "does not apply retroactively to require reopeni ng of
appl i cati ons whi ch had been properly adjudi cated between Decenber 18, 1971,
and Decenber 2, 1980. Uhless there exists another reason for reopening,
case files that were properly adjudi cated shoul d remai n cl osed. " (Answer
at 6.)

[1] It is undisputed that John's Native Allotnent Application was
pendi ng before the Departnent on or before Decenber 18, 1971, wthin the
neani ng of section 905(a)(1l) of ANLCA the Decision rejecting the
application was not nade until Decenber 1972. See Donald Peter, 107 |BLA
272, 274 (1989); Frederick Howard, 67 IBLA 157, 159-60 (1982). As will be
shown bel ow the Native Allotnent Application described land that in part
was unreserved on Decenber 13, 1968. According to BLM however, even given
that an application was pendi ng before the Departnent on Decenber 18, 1971,
if it was finally decided before section 905 was enacted on Decenber 2,
1980, there was no application to which ANLCA could pertain. No such
limtation is stated in section 905 and we find nothing in the statute
that suggests or supports the interpretation urged by BLM The argunents
to the contrary therefore are rejected, and we hold that John's Native
Alotnent Application was properly reinstated pursuant to AN LCA

[2] Moreover, even if the application had not been pendi ng on
Decenber 18, 1971, BLMwoul d have been required to reinstate any Native
allotnent application that was rejected by the Departnent wthout notice
and an opportunity for a hearing on a disputed question of fact. Pence v.
Kl eppe, supra, establishes the principle that before rejecting an all ot nent
application as to which there are disputed i ssues of fact, procedural due
process requires BLMto afford the applicant notice and an opportunity for
a hearing. BEven when the applicant receives notice of the rejection and
fails to act, as Appellant did, reinstatenent is required because |ack
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of conpliance wth Pence vitiates the admnistrative finality that

otherw se attends the rejection. Forest Service, US Departnent of
Agriculture (Heirs of Archie Lawence), 128 IBLA 393, 396 (1994); Heirs of
George Titus, 124 IBLA 1, 4 (1992).

The BLMrefers to our decision in Fanklin Slas, supra, at 364, in
which we held that "[n]o Pence v. K eppe hearing is required if, when
taking the factual avernents of the application as true, the applicationis
insufficient onits face, as a natter of law and thus affords no relief
under the Alaska Native Allotnent Act." (Footnote omitted.) 1In an effort
to extend this statement fromSlas, BLMargues that the Decenber 1972
Deci sion rejected John's application on the ground that when he submtted
his Native Allotnent Application in March 1971, the | and he sought had been
w thdrawn for power purposes prior to the conmencenent of his use and
occupancy in 1964, and as that Decision reflects the lawas it existed at
the tine the application was filed, it was rejected on the basis of a
"l egal defect,” such that reinstatenent is not required by Pence, and thus
the Decision is admnistratively final.

The BLM's argunent advances a construction of AN LCA wth which we
cannot agree. The crucial question is whether BLMis correct in concluding
that Appellant's Native Allotnent Application was invalid on its face
because it described land that was wthdrawn fromentry at the tine he
commenced hi s occupancy and use in 1964. |In our view John's Native
Alotnent Application was not invalid. The |and Appel | ant staked as the
land he intended to claimwas found to be wthin secs. 1 and 12, T. 10 N,
R 16 E andsecs. 6 and 7, T. 10 N, R 17 E Survey 9710 was officially
filed and Appel lant's Native Alotnent Application was anended by BLMto
conformto the survey wthout objection. As Appellant's anended Native
Alotnent Application described |and that was not subject to PLO No. 3520,
as well as land that was, it cannot now be said that the application onits
face reveal ed a | egal defect which, as a matter of law required the
rejection thereof. Ve accordingly hold that because Appel lant's Native
Alotnent Application in part described | and that was outside the power
site wthdrawal, it did not require rejection as a matter of law and thus
Franklin Slas, supra, does not control the disposition of this appeal.

Having determined that it was not invalid, and as a result of the
Sate's protest, John's Native Allotnent Application shoul d have proceeded
to adj udi cation under the Native Allotnent Act, as required by sections
905(a) and (d).

The Sate has stated its wllingness to wthdrawits protest,
presunably to renove the inpedinent to | egislative approval. To do so,
however, the Sate was required to act wthin the 180 days fol | ow ng the
enact rent of ANLCA and accordingly, it cannot noww thdrawits protest so
as to achieve legislative approval of the application. Angeline Gal braith,
134 IBLA 75, 91-96 (1995). Appellant's Native Alotnent Application,
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excluding sec. 12, therefore nust be adj udi cated pursuant to the Native
Alotnent Act. 3/

¢ perceive no further barrier to favorably acting on John's Native
Alotnent Application as it relates to secs. 1, 6, and 7. Wth respect to
sec. 12, BLMquestions whet her John commenced use and occupancy in 1958 and
not in 1964 as stated in his Native Allotnent Application. As we have
said, 1958 first appears in BLMs 1983 Held Report, but it is otherw se
uncl ear whet her John enbraces 1958 as the year his use and occupancy
commenced. Accordingly, John shall be afforded notice and a hearing to
present testinony and evidence on this issue of fact regarding sec. 12.
The decision that follows shall be appeal abl e to this Board.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the March 7,
1994, Decision appeal ed fromis reversed as it relates to secs. 1, 6, and
7, and set aside and remanded for a hearing on sec. 12.

T Britt Price
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

3/ Athough the Sate's wthdrawal of its protest cannot operate to permt
egislative approval of John's Native Allotnent Application, if the protest
was abandoned, the application for secs. 1, 6, and 7 coul d be approved

w thout a heari ng.
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